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Background  
 
Currently, federal fishing regulations may be promulgated under other federal laws such as the 
National Marine Sanctuaries Act (NMSA) and Marine Mammal Protection Act (MMPA), or may 
be promulgated under MSA Section 305(c) (pertaining to emergency actions and interim rules) 
and 305(d) (pertaining to responsibility of the Secretary) to meet requirements under other 
federal laws such as the Endangered Species Act (ESA). Such avenues for developing fishing 
regulations result in the circumvention of the transparent Council process and inconsistent 
management of fisheries with the MSA. Further, lack of consideration for the MSA National 
Standards may lead to unnecessary socioeconomic impacts on fishing communities while having 
limited conservation benefit on the resources. The CCC recommends an amendment to the MSA 
that ensures all federal fishery regulations to be promulgated under the Council process 
established under MSA section 302.    
 
Examples of fishing restrictions implemented outside of the Council process established under 
MSA section 302 include:  
 

 Emergency rules promulgated under MSA section 305(c) to implement reasonable and 
prudent alternatives of ESA Biological Opinions for the Hawaii longline fishery;   

 
 Modification of Hawaii longline exclusion zone originally established under the Pacific 

Pelagic FMP using MSA section 305(d) to implement measures developed under the 
MMPA False Killer Whale Take Reduction Plan.  

 
The CCC is in general support of the House Committee’s discussion draft provision to add 
section 5 to the MSA aimed to ensure consistent fisheries management under other federal laws 
(Appendix 1). However, the discussion draft provision may be strengthened by addressing the 
following:  
 

1. The discussion draft includes provisions specific to the NMSA, Antiquities Act and ESA. 
Additional federal laws that have affected fishery management include MMPA and the 
Migratory Bird Treaty Act (MBTA). These other statutes should be explicitly included.  

 
2. The discussion draft provision regarding ESA is limited to fishing restrictions necessary 

to implement a “recovery plan” developed pursuant to ESA section 4. Fishing restrictions 
may also result from implementation of reasonable and prudent alternatives (RPAs) or 
reasonable and prudent measures (RPMs) specified in a biological opinion resulting from 
an ESA section 7 consultation. Therefore this provision should not be limited to issues 
related to the recovery plan.  
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3. The two discussion draft provisions proposed to be added as a new MSA section 5 could 

be consolidated into a single provision that addresses all major statutes that affect fishery 
management. 

 
Proposal  
 
The CCC proposes an amendment to the MSA by adding section 5 to the MSA as proposed by 
the House Committee discussion draft. This section would include a single provision that 
addresses all major statutes that affect fishery management and to ensure that any fishery 
restrictions necessary to implement other federal laws are developed under the transparent 
Council process established under MSA section 302 and consistent with requirements and 
procedures established under MSA sections 303 and 304.  
 
Specifically, the CCC proposes an amendment to the MSA by inserting after section 4 the 
following:  
 
SEC. 5. ENSURING CONSISTENT FISHERIES MANAGEMENT UNDER OTHER 
FEDERAL LAWS.   
 

(a) FISHERIES RESTRICTIONS UNDER OTHER FEDERAL LAWS.— To ensure 
transparency and consistent management of fisheries throughout their range, any laws, 
regulations or agency decisions necessary to implement the National Marine Sanctuaries Act, 
Antiquities Act of 1906, Endangered Species Act, Marine Mammal Protection Act, and 
Migratory Bird Treaty Act that affect the harvest of management unit species, fishing effort, 
fishing areas or gear otherwise lawfully allowed under the MSA shall be implemented in 
accordance with procedures and requirements established under Sections 302, 303 and 304 of 
this Act.  
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APPENDIX 1: House Committee of Natural Resources Discussion Draft Provision on Ensuring 
Consistent Fisheries Management under Other Federal Laws  
 
 
SEC. 13. ENSURING CONSISTENT MANAGEMENT FOR FISHERIES THROUGHOUT 
THEIR RANGE. 
 

(a) IN GENERAL.—The Magnuson-Stevens Fishery Conservation and Management Act (16 
U.S.C. 1801 et seq.) is amended by inserting after section 4 the following: 
 
SEC. 5. ENSURING CONSISTENT FISHERIES MANAGEMENT UNDER OTHER 
FEDERAL LAWS 
 

(a) NATIONAL MARINE SANCTUARIES ACT AND ANTIQUITIES ACT OF 1906.—In 
any case of a conflict between this Act and the National Marine Sanctuaries Act (16 U.S.C. 1431 
et seq.) or the Antiquities Act 1906 (16 U.S.C. 431 et seq.), this Act shall control. 

 
(b) FISHERIES RESTRICTIONS UNDER ENDANGERED SPECIES ACT OF 1973.—To 

ensure transparency and consistent management of fisheries throughout their range, any 
restriction on the management of fishery resources that is necessary to implement a recovery 
plan under the Endangered Species Act of 1973 (16 U.S.C 1531 et seq.) shall be implemented— 

 
(1) using authority under this Act; and 
 
(2) in accordance with processes and time schedules required under this Act. 


